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Greetings to Members 


All Members of the Association: 


The Officers and Trustees of the Association join me in extending 
to each of you seasonal greetings and best wishes for a very happy 
Christmas and a prosperous New Year. 


We feel that the administrative year now drawing to a close has 
been marked by progress in our main objectives—to uphold the stand- 
ards and ideals of the legal profession, and improve the administration 
of justice. 


We may look with confidence to the future in the prediction that 
this progress will continue. 


At no time during the past several decades has the profession of 
the law enjoyed greater respect and public esteem than it now com- 
mands. Great strides have been made in putting our own house in 
order and we may look with confidence toward continuing efforts to 
keep it so. 


Each day should add to our pride and privilege of membership in 
an honorable profession. The ideals of the profession, when lived up 
to, accrue to the lasting benefit of society in general, and to the bar 
in particular. 


With grateful hearts and exuberant spirits may we all enjoy to 
the full the holiday season. 


FrANK B. BeEtcuHeER, President. 
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NOTICE OF ASSIGNMENT TO DEBTOR 


NECESSARY TO PRESERVE PRIORITY OF ASSIGNMENT TO 
LIEN OF SUBSEQUENT ATTACHING OR EXECUTION CREDITOR. 


By Harry M. Rosenblum, of the Los Angeles Bar. 


N this State, a thing or chose in action arising out of an obligation may 

verbally, or without a writing, be transferred by assignment (Ralph vz, 
Anderson, 187 Cal. 45; Oswald v. Schwartz, 181 Cal. 620; Humboldt v. N. W. 
Pacific Co., 166 Cal. 181; Swing v. Lingo, 129 Cal. App. 518; Todd v. Semple, 
96 Cal. App. 46; Herbert v. Powell, 90 Cal. App. 782; Copp v. Mulcahy, 84 
Cal. App. 387; McGovern v. Dalzell, 72 Cal. App. 201; Straus v. Eaton, 48 Cal. 
App. 538; Puterbaugh v. McGray, 25 Cal. App. 469). 


Our Civil Code expressly provides “that a transfer may be made without 
writing in every case in which a writing is not expressly required by statute”. 
(Civil Code 1052.) It is therefore the general rule that in the absence of a 
statute requiring that an assignment be in writing, it is immaterial whether it 
is made orally or by writing (Brown v. Patella, 92 Cal. App. Dec. 111). 


Notice to the debtor of the assignment as between the assignor and assignee 
is not necessary to the acquisition or perfection of the right or title of the 
assignee (3 Cal. Jur. 269). 


However, in the case of successive assignments, it has been held that notice 
to the debtor or holder of the fund is necessary to render the assignment valid 
and effectual as against subsequent assignees without notice and for a valuable 
consideration (Graham Paper v. Pembroke, 124 Cal. 117; Wéidenman v. 
Weninger, 164 Cal. 667; Smetton v. McCullough, 182 Cal. 535; City of Los 
Angeles v. Knapp, 7 Cal. (2d) 171; Central Construction Co. v. Hartman, 7 
Cal. App. (2d) 707). The notice may be oral or written (Smelton v. McCul- 
lough, supra). Where the transfer relates to an interest in real property, the 
recordation thereof is constructive notice to a subsequent assignee. In such case, 
the failure of the first assignee to give notice of the assignment will not defeat 
his claim as against a subsequent assignee who has given such notice (Central 
Construction Co. v. Hartman, supra). 


In Graham Paper Co. v. Pembroke, supra, there was a contest for priority 
between a prior assignee and a subsequent purchaser without notice of the 
assignment. In discussing the question of priority, the Court stated: 

“To complete the assignment of an account against the debtor, it is 

universally conceded that the debtor must have notice; * * * but 

whether the prior assignee must give notice to the debtor in order to 
protect himself against a subsequent assignee, is a question upon which 
there is a conflict in the authorities.” 


NOTICE NECESSARY 


The Court ruled such notice was necessary and quoted from Ryall v. Rowles, 
1 Ves. Sen. 348, as follows: 

“That in the case of a chose in action, you must do everything toward 

having possession which the subject admits; you must do that which is 

tantamount to obtaining possession by placing every person who has an 

equitable or legal interest in the matter under an obligation to treat it 

as your property. For this purpose, you must give notice to the legal 
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holder of the fund; in the case of a debt, for instance, notice to the 
debtor is for many purposes tantamount to possession. If you omit to 
give that notice, you are guilty of the same degree and species of neglect 
as he who leaves a personal chattel to which he has acquired title, in 
the actual possession and under the absolute control of another person.” 


The Court, in the Graham case, supra, gave priority to the subsequent 
innocent purchaser and quoted from 2 Pomeroy’s Equity Jurisprudence, Section 
698, as follows: 

“The questions as to priority of right may arise between the assignee 

and a judgment creditor of the assignor or a subsequent purchaser from 

the assignor. There is a clear distinction between these two claimants, 

since a judgment creditor only succeeds to the rights of the debtor, 

while a purchaser may acquire higher rights.” 


In 3 Cal. Jur., page 284, the rule relating to priority is stated as follows: 
“Tt is a general rule that as between an assignee of a chose in action 
and garnisheeing creditors of the assignor, an assignment takes prece- 
dence over a subsequent garnishment and it is held that the rule is not 
changed by the fact that the garnishment was levied before notice of 

the assignment was given to the debtor.” 


The only authority cited to sustain the text is Title Insurance Co. v. William- 
son, 18 Cal. App. 324. A close reading of that case discloses that it is, to say 
the least, doubtful authority for the rule announced. In that case, there was a 
contest for priority between the assignee and a judgment-creditor of the assignor, 
arising out of moneys due the assignor for construction work. The trial court 
held the assignee had priority and the Court of Appeals, in affirming the judg- 
ment, stated: 

“Whether the assignment was in fact made or not, as has been before 

noted, depended not upon the question of notice to the debtor, but upon 

the intention of the alleged assignor and assignee.” 


The Supreme Court, however, in denying a petition for hearing in that 
Court, stated: 

“We do not think it was necessary to say, as intimated by the District 
Court of Appeal, that the assignment to the Carpenter and Biles Com- 
pany would be good against a levy made upon the fund after the 
assignment and before notice thereof to the debtors, the Dunhams. But 
if such notice to the debtors was necessary to make the assignment 
good against a subsequent execution levy or attachment levy, the notice 
given to the plaintiff, who was the Trustee and holder of the fund and 
agent of the Dunhams, to pay it to Williamson, or his assignee, as the 
case might be, was a sufficient notice to the debtor to perfect the transfer 
of the title to the fund.” 


The Court in Van Orden v. Anderson, 122 Cal. App. 132, quoted with 
approval the language of 3 Cal. Jur. 285, supra. 


In Widenmann v. Weninger, 164 Cal. 671, the Court had before it a contest 
for priority between an assignee and a judgment-creditor of the assignor, who 
purchased at execution sale the debt owing to the assignor. 
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In that case, it appeared that Widenmann purchased certain realty at a 
partition sale and paid the referee therefor. Magee, his associate, prior to the 
sale had agreed to purchase same from Widenmann. Magee later assigned all 
his interest in the fund to Widenmann, who notified the Referee of the assign- 
ment. The Referee, in making his report to the Court, failed to make mention 
of the assignment. The Referee, without court order, paid over the moneys to 
the Clerk of the Court who, in turn, paid the same over to Weninger, the County 
Treasurer, who, prior to such payment, had been served with a garnishment in 
favor of Gregory. Upon a judgment rendered against Magee. Weninger 
answered that he was indebted to Magee and the Sheriff sold Magee’s interest 
to Gregory. The Court, at the instance of Gregory, directed Weninger to pay 
the moneys to him, which he did. Widenmann never knew of these proceedings 
and did not participate therein, although Weninger, prior to such payment, was 
notified of the assignment. Widenmann thereupon sued Weninger, the Treasurer, 
who claimed that Gregory’s purchase at execution sale gave him priority over 
the assignment by Magee to Widenmann. The Court held in favor of Widen- 
mann and stated: 


“The title acquired by Gregory under his purchase at the execution sale 
was no better or worse than the title he would have obtained if he had 
brought the claim privately from Magee without notice of the prior 
assignment. The execution sale gave him no additional rights and, of 
itself, it transferred to him only the title of Magee as it existed at the 
time of levy. If, by reason of his ignorance of the prior assignment, he 
thereby took a title superior to that of Widenmann, this favorable situa- 


tion comes from the fact that he was an innocent purchaser for value 
and not from the fact that he bought at execution sale. There is no 
distinction in this respect between an execution sale and an ordinary 
sale. * * * Gregory and Widenmann, therefore, with relation to 
each other, stand in the positions, respectively, of successive assignees 
in good faith, for value, of the same chose in action, from the original 
purchaser.” 


The Court had before it the Graham case, supra, and it was contended there 
that Curtin v. Knowalsky, 145 Cal. 431, had overruled the Graham case, supra. 
The Court ruled, however, otherwise. In its decision, the Court made no distinc- 
tion between the relative rights of assignee and judgment-creditor and held that 
the purchaser at the execution sale and assignee with relation to each other, 
stood in the positions of successive assignees in good faith, for value, of the 
same chose in action. 


It is apparent, therefore, that notice to the debtor is necessary not only 
in a contest between successive assignees, but, also, in a contest between an 
assignee and a subsequent execution or attaching creditor of the assignor. 


As stated in C. J. T. Co. v. Glennon, 137 Cal. App. 636, on page 638: 
“An assignee, in order to protect himself, cannot remain silent.” 


Lawyer-Smearing: “Despite the ancient and modern practice of lawyer- 
smearing, the lawyer has survived and continues to be the minister of public 
justice, the defender of private rights, the adviser in the most sacred things of 
life, the unbonded fiduciary of a thousand trusts.” 


—Frank J. Hocan, President, A. B. A. 
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NOT MORE BUT BETTER LAWYERS 


By M. R. Kirkwood, Dean of Stanford University School of Law 


HERE is no need in this country today for more lawyers but there is 

pressing need for better lawyers. The growing complexity of our political 
and economic life raises new and difficult legal problems demanding for their 
proper solution the best brains we can find. For the proper handling of the 
interests of clients is this true. Even more is it true for the necessary leadership 
of the Bar as a whole in the creation of new professional horizons. There is 
a certain lag between the introduction of new economic and social ideas and 
their incorporation into the law of the land. Such lag on the part of the law 
is desirable as a stabilizing factor. But it must not be permitted to become too 
great and, particularly in these days of rapid change, the Bar must have 
numerous leaders who can point the way to the proper absorption of these new 
relations into the warp and woof of our legal system. This leadership is 
essential to prevent, on the one hand, too rapid absorption resulting in an 
unsettlement of the law which will not endure because the community is not 
yet ready for it and, on the other hand, too slow an absorption which results 
in public impatience with the law and consequent loss of respect therefor. 


Neither can we overlook the fact that lawyers play a large part in formu- 
lating the political policies of the nation. It has always been true in this country 
that the lawyer has occupied a prominent place in public life. Thirty-four of 
the fifty-five members of the Federal Constitutional Convention were lawyers. 
Over seventy per cent of the Presidents of the United States have come from 
the legal profession. All of the Attorneys General, ninety-five per cent of the 
Secretaries of State, all of the judicial branch of government, about fifty per 
cent of the House of Representatives, and sixty-five per cent of the Senate have 
been lawyers. Legal education, therefore, is something which concerns every 
citizen of the nation, for it can fairly be said that only by creating better 
lawyers who will be real leaders can we hope for better government. 


From the point of view of the law school the training of unusual men has 
a double importance,—first, for the purpose of providing that leadership in 
professional and public life to which reference has been made. Second, because 
a small group of such students leaven the entire student body. They set the 
pace, as it were, and thereby the intellectual effort of the whole group is 
improved and all become better lawyers. 


Jitterbug Speech: In keeping with the modern tempo of living, ’tis said 
that the rapidity of speech has increased fifty per cent during the past fifty 
years; and that this speed has been attained at great sacrifice to clarity of 
expression and enunciation. We can believe it. Listen to some of the daily 
courtroom proceedings, (or to some of our radio orators) for choice examples 
of slurred sentences, mispronunciation of commonly used terms and “swallowed” 
words, and then pity the listeners. 
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N.E. Cor. 5th and Spring 
Room 326 
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SECURITY 
Building 


S.E. Cor. Sth and Spring 
Room 401 


PHONE TUcker 3341 





Citizens National 
Bank Building 
N.W. Cor. Sth and Spring 
Room 400 
PHONE VAndike 6079 


. New high speed elevator equipment— 
the latest in design and development 
now being installed. 


. A few excellent suites can be arranged 
—well located and attractively finished 
and decorated. 


. Location most central—in the financial 
district within 5 minutes to courts and 
civic center. 


. Especially convenient for attorneys. 


. Close to all forms of transportation— 
urban and interurban—convenient for 
clients and witnesses. 


. Limit height garage and other ample 
parking facilities (special rates to ten- 
ants). 


. Law library for tenants. 
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R. A. ROWAN & CO. 


300 ROWAN BUILDING 
TRINITY 0131 
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MODERN BAR SERVICE 


AR associations are compounds of idealism, of group consciousness and of 

desire for the practical benefits of united professional effort. Different asso- 
ciations put the emphasis in different places, but more and more it is coming to 
be realized that the most successful bar association is the one which furnishes the 
most useful services to its members. The resulting strength in the association 
makes it a more effective instrument for achieving its social ends. There are 
many ways in which services are being supplied. In Ohio members of the state 
association are furnished the opinions of the Ohio Supreme Court within four 
days after they are rendered, through a most useful weekly state bar publication. 
In Illinois and Kentucky the price of state statutes has been reduced through 
state bar action. In Illinois a list of lawyers by specialties is maintained and in 
New York a state bar registry is printed. In a number of states a central state 
bar office performs many useful services for the membership. It is only compara- 
tively recently that the function of bar associations in the field of advanced legal 
education has been appreciated. 


Of course many bar associations for years have sought programs which deal 
with things of immediate importance to their members. This, however, is quite 
different from what is being done today. Genuine instruction by experts in 
matters which lawyers ought to know about is going on all over the country and 
is being enthusiastically received. The movement is taking three main channels, 
legal institutes and practicing law courses which are being given in the larger 
cities and district institutes which are serving the lawyers of the smaller com- 
munities. 


The first legal institute of the modern type was held in Cleveland in 1931. 
At its annual meeting in Cleveland the American Bar Association laid stress on 
this development and held two institutes, one on the new Federal Rules, which 
lasted three days and was attended by approximately five hundred lawyers. 


_ Following that meeting institutes and series of lectures have been reported 
from all parts of the country, no less than two dozen meetings devoted to the 
new Federal Rules having been held since the first of September. 


The practicing law courses are a somewhat more recent development and 
trace their present form principally to a young New York lawyer, Harold P. 
Seligson, who four or five years ago conceived the idea that the young lawyer 
needed training in the procedural aspects of the law. He started a school in New 
York City in which specialized work for the older practitioner was also included. 
It grew and prospered and has recently been chartered by the State of New York 
as a non-profit enterprise. Courses sprung up outside of New York, in San 
Francisco, Los Angeles, Philadelphia, Syracuse and Chicago, and the movement 
is still in its infancy. 


The third development referred to is both the oldest and the youngest. It 
seeks to bring the advantage of the legal institute to the lawyer in the small 
community. In some states district meetings, organized by the state bar asso- 
ciations, have been held for years and have featured the discussion of the sub- 
jects of the lawyer’s everyday practice. In this sense this movement is not new. 
However, as it was organized in Iowa and Missouri last year and as it is now 
being organized in a number of other states, it is entitled to be regarded as the 
youngest of the advanced legal education group. 





BAR BULLETIN 





WHAT PRICE JURY TRIALS? 


By 
IRVIN STALMASTER, LL.M. 
OF THE LOS ANGELES BAR elect 
his | 


I 


Formerly served on Supreme Court of the State of Nebraska; 
Judge of District Court of Fourth Judicial District of State of 
Nebraska; Assistant Attorney General of Nebraska; Assistant Dis- 
trict Attorney, Douglas County, Nebraska; Lecturer on Labor stric 
Law; Instructor in Constitutional Law at University of Omaha, Unit 
School of Law; Author, “The Jury System.” ‘isi 


Read What Others Say ae 


“Mr. Stalmaster has in a very forceful way swept aside the gaudy ager 
scenery and artificial lighting effects of the theatrical jury trial profi 
and has let in some real sunlight that we may see the jury as it stric 
actually exists.” ; } = oper 

—Ronald H. Beattie, in the Oregon Law Review. 


“That there should be widespread discussion of the subject is if a 
wholesome, but it is unfortunate that discussion of this matter es 

; . : back 
started when there was very little literature on the subject. To 
a considerable degree this need for authoritative opinion is now 
met by a book entitled WHAT PRICE JURY TRIALS?” 


—Journal of the American Judicature Society. 
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“Mr. Stalmaster is exceptionally well qualified to write on the 
merits of the jury system in modern litigation . . . this book 
serves a valuable purpose in bringing clearly and simply before ; 
the lay mind the defects of a system which plays so important legit 
a part in the life of a democratic people.” _— 


—Joseph P. Pollard, in New York Times. oe 
“Critics of the jury farce have been numerous, but lawyers and of ¢ 
judges have rarely been among them. Hence, it is gratifying to 
find a judge added to the list of vigorous critics of the jury trial. PRC 
We agree with all he says.’ —New York World-Telegram. 


“The book is a thought provoker and could be read with enjoy- has 
ment and profit by lawyers as well as laymen.” loan 
—Harold S. Irwin, in Dickinson Law Review. “~ 

the 
“Judge Irvin Stalmaster has made an interesting, instructive and agai 
valuable contribution to the literature of the law. . . . The 
thesis of Judge Stalmaster should lend zeal and energy both to the 
opponents and proponents of civil trials by jury. . . publ 
—Judge Loevinger, St. Paul, Minn. _ 

s 
CALLAGHAN & COMPANY loan 


401 E. Ohio Street deci 
Chicago, Illinois 7 
1as 
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PATERNALISM IN SMALL LOAN BUSINESS 


By George R. Richter, Jr., of the Los Angeles Bar 


HE average businessman of today is apprehensive of the ever-increasing 

influence of government on business. In this era, no matter who wins the 
election, he has learned to expect that the government’s “paternal” interest in 
his business seems destined to increase. 


The business of lending money in small sums is today probably the most 
strictly regulated business in the United States. Laws patterned after the 
Uniform Small Loan Law advocated by the Russell Sage Foundation, or 
embodying its essential principles, have been adopted in some thirty states. The 
essential principles of the law consist in the requirement of a license and bond 
to engage in the business, the grant to the licensee of the right to make an 
aggregate all-inclusive charge large enough to enable him to make a commercial 
profit, the comprehensive limitations on additional charges, and provisions for 
strict supervision by an administrative official over the methods employed in the 
operation of the business. 


To say that such features would be anathema to the average businessman, 
if applied to his business, is to put it mildly indeed. Yet a brief look at the 
background of the Uniform Small Loan Law may help to explain the seeming 
phenomenon of a business flourishing under such restrictions. The Russell Sage 
Foundation started analyzing the small loan problem about 1908. In the ensuing 
few years, a number of experimental small loan laws were enacted by eastern 
industrial states. The practical working out of these laws added to the Founda- 
tion’s earlier research and aided it in reaching the conclusion, from which it has 
never since departed, that the most effective way to eliminate the “loan shark” 
evil in the small loan field was to legalize the small loan business, attract 
legitimate capital to enter it, permit a fair return, and provide for strict super- 
vision and regulation by the state in the interests of the borrower. In 1916 the 
Foundation published its first draft of a Uniform Small Loan Law. Subsequent 
experience has prompted frequent revision, so the seventh draft is now in process 
of compilation. 


PROTECTION 


The results of the Uniform Small Loan Law in those states in which it 
has been adopted are history. The loan shark has been driven from the small 
loan field, and in the face of such strict regulation, legitimate capital has entered 
the business and prospered. Legal restrictions under which those engaged in 
the business originally chafed, are today welcomed and encouraged as protection 
against unscrupulous competition. 


Such is the story behind the latest addition to the Small Loan Series 
published by the Russell Sage Foundation. Entitled “Annotations on Small 
Loan Laws” and written by Frank B. Hubachek of the Chicago Bar, the book 
fills a long felt need. The lawyer actively engaged in practice involving small 
loan matters has available a comprehensive collection of more than two hundred 
decided cases involving existing small loan laws. Such a tool has never been 
available to lawyers before, as the existence of this large body of judicial law 
has been largely ignored by law book publishers. 
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To the average lawyer not directly concerned with the small loan business 
the book offers opportunity for a fascinating study of a rather widely tested 
field of governmental regulation of business, a subject uppermost in the minds of 
many of his clients. He is well aware that the government regulates public 
utilities, railroads and innkeepers, but it may be something new to him to realize 
that another business, not characterized as a public utility, is even more strictly 
regulated in most of the states. 


To the socially-minded lawyer or layman the book is particularly timely in 
view of the existing need for adequate small loan legislation in California. 
Those interested in this field have available a broad analysis of judicial opinions 
involving small loan laws which, when adapted to California’s peculiar needs, 
should be of considerable aid in determining the future course of small loan 
legislation in California. 


Mr. Hubachek has divided his book into three parts. Part I contains a 
general discussion with annotations on the purpose and constitutionality of 
existing small loan laws. Part II takes up, section by section, the provisions of 
the twenty-seven sections of the sixth draft of the Russell Sage Foundation’s 
Uniform Small Loan Law. A history of and comments upon each section are 
given together with a discussion and citation of cases involving the validity of 
similar provisions in laws regulating other businesses. The cases dealing with 
the constitutionality and interpretation of each section are collected and analyzed. 
Cases involving related problems of importance to the lawyer today, such as 
the validity of delegations of power to an administrative officer or agency to fix 
rates, are cited and discussed. Part III contains a very interesting treatment 
of the nature of interest and of the various devices too often used to evade 
general statutory interest limitations. 


We are not given the benefit of the author’s personal views on the sufficiency 
of the existing regulation, or on the needs of the future. The essay portions 
of the book are confined largely to an analysis of the various statutory provisions 
and of the cases involving their constitutionality or interpretation. Thoroughly 
comprehensive within its limited scope, however, the work is more than justified, 
correlating as it does in scholarly fashion a hitherto uncorrelated branch of the 
law; and the book should easily prove its worth not only to those primarily 
interested in the field but to lawyers and laymen alike who are thoughtful of 
the future. 





Regulation: Arkansas has just adopted an amendment to its constitution 
which empowers the Supreme Court of that State to regulate the practice of law. 
Bar groups are meeting with the court to submit recommendations for its rules. 


How to Find the Courthouse: Do you know that if you must conduct a 
legal sale under an old trust indenture that fixes the “County Courthouse” as the 
place of sale, that you must file a suit and have the court designate the spot for 
holding the auction? 


’Tis sad, but ’tis true! 
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1939 ROSS ESSAY CONTEST CONDUCTED BY 
AMERICAN BAR ASSOCIATION 


INFORMATION FOR CONTESTANTS 


Subject to be discussed: 


To What Extent Should Decisions of Adminstrative Bodies Be Reviewable 
by the Courts. 


Time when essay must be submitted: 
On or before March 1, 1939. 


Amount of prize: 

Three thousand dollars. 
Eligibility: 

Contest will be open to all members of the Association in good standing, 
except previous winners, members of the Board of Governors, officers, and em- 
ployees of the Association. 

No essay will be accepted unless prepared for this contest and not previously 
published. Each entryman will be required to assign to the Association all right, 
title and interest in the essay submitted and the copyright thereof. 


An essay shall be restricted to six thousand words including quoted matter 
and citations in the text. Footnotes or notes following the essay will not be 
included in the computation of the number of words, but excessive documenta- 
tion in notes may be penalized by the judges of th contest. Clearness and 
brevity of expression and the absence of iteration or undue prolixity will be taken 
into favorable consideration. 

Anyone wishing to enter the contest shall communicate promptly with Exe- 
cutive Secretary, American Bar Association, 1140 North Dearborn Street, Chi- 
cago, Illinois, who will furnish further information and instructions. 


The Public and the Bar: “First, the public thinks that you give your- 
selves too many airs and pretend to knowledge of ultimate truth which you do 
not possess. . . . 

“Second, the public thinks you take a month to do a job which could be 
finished, with reasonable diligence, in a day. P 

“Third, the public thinks that the court and the lawyers cooperate to make 
a game, or at least a test of wits, out of what should be a solemn process to 
arrive at justice. 

“Fourth, the public thinks you charge too much for your services. . . . 

a Indeed, from the standpoint of public opinion, too much stress 
cannot be laid upon the paramount necessity of policing your own risks. 

“This is the day and this America the place for widespread publicity on 
every public act and organization. I wonder whether the full story of what the 
legal profession is doing to improve itself and to serve the public has ever been 
adequately set forth. 

ae Why do you insist in hiding your light under a bushel?” 


—Pavut Betiamy, Editor of the Cleveland Plain Dealer, 
before Junior Bar Conference. 
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THE PHILOSOPHY OF PROOF 


By Frank G. Tyrrell, Judge of Municipal Court. 


VERY day in all the courts of the land somebody is bearing the “burden of 

proof.” This proving process goes on without intermission, and with 
varying degrees of skill and expedition. To safeguard and effectuate the process, 
we have through the ages devised certain exclusionary rules, the purpose of 
which is to guard against erroneous persuasion. These rules are studied; they 
are enforced at the trial by rulings on objections interposed by vigilant counsel. 
Little or no attention seems to be paid to another phase of the subject, what 
may be called proof in the general sense, or in the phrase of Wigmore, “the 
rationative process of contentious persuasion.” 

In this we have been wrong; the question of admissibility, with which alone 
these rules deal, is secondary and subordinate to the more fundamental question 
of the mind-to-mind process of proof, or as I have phrased it, the philosophy 
of proof. If philosophy is fairly defined as “the general laws that furnish the 
rational explanation of anything,” then we have or ought to have a philosophy 
of proof. In his monumental treatise, Wigmore discusses the thing itself, but 
does not use the phrase; he calls it the science of proof. But he declares that 
we have been wrong in permitting mere admissibility to loom largest in our 
studies, in fact, to monopolize them. Doubtless most lawyers will agree. 


The only book on this title that has come to my notice is “The Philosophy 
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of Proof”, by the late J. R. Gulson. The nearest approach to it is Albert 
Osborne’s classic, “The Problem of Proof”,? in which the discussion is prac- 
tically limited to evidence concerning questioned documents. We need to 
remind ourselves that metaphysics is not necessarily or always abstract, recondite 
and confusing. And there are many reasons why we should make the meta- 
physical approach to the study of proof. Unless and until we do, our knowledge 
must be empirical and weak, of a set of rules only, in the application and use 


of which we are more than likely to blunder, and in which there is much time lost. 


sesides, as Wigmore says, the procedural rules of admissibility are merely 
preliminary to the main activity, persuasion to a correct conclusion by safe 
material; they are not the main process, for which the presence and aid of court 
and jury are invoked, and on which the work of counsel is focused. Besides, 
the exclusionary rules of evidence are being relaxed, and will undoubtedly be 
greatly modified and in some instances abolished; then we shall be compelled to 
study the science or philosophy of proof, or be without an occupation. 


PROBATIVE VALUE 


Such study will equip both court and counsel for greater efficiency in the 
performance of their respective tasks, and greatly improve the administration of 
justice. Arguments on admissibility will be fewer, and more enlightening. 
Belief is a living process; it is the acceptance by judge or jury of something as 
true. And the process requires the presentation of competent evidence, either 
real or testimonial. Oral testimony bears no weight whatever, unless we can 
credit the veracity of the witness. Still further, its probative value depends 
on many other things, opportunity for observation, powers of perception, of 
memory, of expression, etc. All these elements enter into the hearing of any 
cause, the investigation of any fact of which we have not gained cognizance by 


our own perceptions. Now just what is this mind-to-mind process of persuasion 
and belief? One is really not prepared to deal with it unless he has at least 
a general understanding of it. Preliminarily, it will aid him to select, sift and 


sort his evidence; then he will enjoy greater assurance in its presentation. 


In his somewhat labored treatise, Gulson takes issue with some of the 
authorities, and suggests what corrections he would make and why. For example, 
he contends that the customary division of judicial evidence into Real, Oral and 
Documentary, is unsound. “The instruments of evidence or vehicles of proof 
are but two, viz., Real and Oral. . . . Under the first should be classed 
the proof afforded by the production in court of the material objects which are 
the seat of relevant facts, including that afforded by the production of documents 
whose contents are in question. Oral evidence should remain, as at present, the 
information imparted by the testimony of sworn witnesses. All other forms of 
‘transmitted evidence’ should be relegated to the category of facts.” .This is 
better than Wigmore’s term, “autoptic proference”’. 


1E. P. Dutton & Co., N. Y., 1923. 
“Little, Brown & Co., Boston, 1913. 
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Gulson therefore objects to the term, “Documentary evidence” as misleading; 
it may be, for practical purposes, a convenient expression, “but it should always 
be remembered that it does not mark a scientific classification of evidence.” In 
his chapter on the rule requiring the “best evidence”, he agrees with Thayer in 
his “Preliminary Treatise on Evidence”; that, considered as a rule of universal 
application, it is a mere chimera, existing in theory and legal phraseology only, 
and “possessed of no real meaning except as applied to the case of primary 
evidence”; in all other directions it is unsound and impracticable. It would be 
far better, therefore, that so faulty a dictum should be discarded altogether.” 
And then he adds, “In my humble opinion, except by the absence of confusion 
which it tends to produce, the rule would never be missed at all.” And yet 
when does a trial take place without the stock objection, “Not the best evidence” 


? 


DESIGN OF EVIDENCE 


Some of his distinctions appear too refined. He urges, for instance, that 
the object and design of evidence is not to produce persuasion, but to ascertain 
or elicit the truth. “Persuasion or conviction is the business, and its production 
the aim and object, neither of evidence nor yet of its sister science, logic or 
induction, but of the art of rhetoric. . . . Indeed, if the design of evidence 
were nothing higher than to produce persuasion, it would almost follow that the 
best qualification for the office or judge or inquirer would be credulity!” But 
isn’t the truth which is elicited, the very means of persuasion? Professor 
Wigmore, it will be recalled, styles the whole process, “contentious persuasion” ; 
while Professor Robinson in his valuable treatise, “Forensic Oratory’”* reminds 
us that the whole conduct of the trial is an act of oratory, or as Gulson terms 
it, rhetoric. 


In his conclusion Gulson modestly says, “The foregoing inquiry must be 
accepted rather as furnishing. a specimen of the manner in which the natural 
principles of evidence bear upon the positive law.” He has, however, dealt with 
the leading features of evidence in which any theoretical principle is involved. 
It is earnestly urged that the study of the philosophy of proof by bench and bar 
will improve the administration of justice; it will give added proficiency in 
handling the mass of evidence in all litigation. Gulson’s book is not cited in 
Wigmore’s foot-note on such treatises. 


3Little, Brown & Co., Boston, 1893. 


Progress? The I. C. C. has ruled that all persons who apply for admission 
to practice before it, who are not attorneys, shall be admitted only upon written 
examination to show that the applicant is “possessed of the necessary legal and 
technical qualifications to enable him to render valuable service before the com- 
mission—.” 
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LAY ADJUSTER ENJOINED 


HE Circuit Court of the Tenth Judicial Circuit of Alabama in the case of 

State of Alabama, ex rel. Jim C. Smith and Jim C. Smith as plaintiffs versus 
J. L. Wilkey and J. L. Wilkey, Adjuster, Inc., a corporation as defendants, the 
proceedings being in the nature of quo warranto, found that the defendants were 
unlawfully intruding into the profession of the practice of the law. 


In the Final Decree, it was ordered that the defendants be prohibited from 
practicing law until such time when they or either of them may become legally 
licensed to practice law in Alabama. The defendants were specially enjoined and 
restrained from engaging in or doing the following matters and things, separately 
and severally, which constitute the practice of law, viz.: 

(a) Ina representative capacity appearing as an advocate or drawing papers, 
pleadings or documents, or performing any act in connection with proceedings 
pending or prospective before a court or a Justice of the Peace, or a body, board, 
committee, commission or officers constituted by law or having authority to take 
evidence in or settle or determine controversies in the exercise of the judicial 
power of the state or subdivision thereof ; 

(b) For a consideration, reward or pecuniary benefit, present or anticipated, 
direct or indirect, advising or counseling another as to secular law, or drawing or 
procuring or assisting in the drawing of a paper, document, or instrument affect- 
ing or relating to secular rights ; 

(c) For a consideration, reward or pecuniary benefit, present or anticipated, 
direct or indirect, doing any act in a representative capacity in behalf of another 
tending to obtain or secure for such other the prevention or the redress of a wrong - 
or the enforcement or establishment of a right; 

(d) As a vocation, as Independent Insurance Ajusters, enforcing, securing, 
settling, adjusting, or compromising defaulted, controverted or disputed accounts, 
claims, or demands between third persons; 

(e) Making adjudgment and settlement of claims against persons, natural or 
artificial, or their assured, represented by defendants, separately and severally, and 
negotiations with claimants in respect thereto; 

(f) Making selection and preparation of releases, covenants not to sue, and 
contracts or agreements for the settlement or compromise of claims against per- 
sons, natural or artificial or their assured, represented by defendants, separately 
and severally, and other like documents affecting secular rights ; 

(g) Advising persons, natural or artificial, or their assured, represented by 
defendants, separately and severally, of their, or his, legal rights; 

(h) Making appearances before the courts of the state or county, together 
with the presentation of legal rights of others interested in litigation therein, at 
formal or informal hearing thereof ; 

(i) Making determination of whether or not a particular insurance contract 
of persons, natural or artificial, represented by defendants, separately and sever- 
ally, covers a particular casualty of their insured; 

(j) Making determination of legal liability and the extent and nature thereof 
for persons, natural or artificial, or their assured, or both, represented by defend- 
ants, separately and severally ; 

(k) Retaining and employing attorneys at law, duly admitted to practice law 
in the State of Alabama, as their agents and representatives in rendering legal 
services to persons, natural or artificial, or their assured, represented by defend- 
ants separately and severally. 





BAR BULLETIN 





TE 
MI 


GEORGE E. FARRAND AND LEONARD B. SLOSSON 
ANNOUNCE THE DISSOLUTION OF THE FIRM OF FARRAND & SLOSSON. 


MR. FARRAND WILL CONTINUE IN THE GENERAL T 
PRACTICE OF THE LAW IN THE OFFICES HERETOFORE OCCUPIED BY THE whi 
FIRM, 1028 PACIFIC SOUTHWEST BUILDING, 215 WEST SIXTH STREET, whc 
LOS ANGELES, CALIFORNIA. MESSRS. EDWARD W. TUTTLE, ROSS C. FISHER. law’ 


KNOX FARRAND, EDWARD E. TUTTLE AND STEPHEN MCKEVETT FARRAND posi 


WILL. BE ASSOCIATED WITH HIM. Its 


not 

MR. SLOSSON UNTIL FURTHER ANNOUNCEMENT wer 
WILL CONTINUE TO OCCUPY OFFICES AT THE ABOVE ADDRESSES BUT WILL coo] 
NOT FOR THE PRESENT ENGAGE IN PRACTICE BEYOND MATTERS ALREADY cou! 
PENDING. HE INTENDS TO CARRY OUT LONG CONTEMPLATED PLANS FOR und 
AN EXTENDED VACATION. 


Tw 
con 
Lor 
eXel 
tour 


DECEMBER 1, 1938 














or | 
roye 
“ex 
pro 
con! 


kno 
rem 
ofte 
not 


TO MEMBERS OF THE ct 
LOS ANGELES BAR ASSOCIATION e 


EX’ 








judi 


WE extend to You our Good Wishes for this Holi- “y 
day Season and for a Most Successful New Year “wr 
of 


CALIFORNIA TRUST COMPANY} “* 


TRUST SERVICE EXCLUSIVELY * MEMBER FEDERAL RESERVE SYSTEM & FEDERAL DEPOSIT INSURANCE COR? 


* LLLO HDIW * 13381S OINIadS HLNOS 639 








BAR BULLETIN 


THE COURT OF CHIVALRY OF 
MEDIEVAL ENGLAND* 


By Alfred Connor Bowman, of the Los Angeles Bar 


HROUGHOUT the Middle Ages, from shortly after the Conquest until 

the period of the Restoration, there operated in England a special court 
which, while it affected immediately the interests of only a small part of the 
whole population, should nevertheless be of academic interest, at least, to 
lawyers. Known commonly as the Court of Chivalry, this tribunal occupied a 
position in Medieval times comparable to no judicial body which exists today. 
Its jurisdiction, because limited by law both quantitatively and qualitatively, was 
not great, but to those whom its decisions then affected, those decisions often 
were of utmost importance. The Common Law courts recognized it and 
cooperated with it, in much the same fashion as they did with the Ecclesiastical 
courts, turning over to it, regularly, cases which they believed to come properly 
under its jurisdiction. 


During the first three hundred years of its existence, in the Eleventh, 
Twelfth and Thirteenth Centuries, the Court of Chivalry seems to have been 
conducted under the direction of the two great military officers of the state—the 
Lord High Constable, and the Lord Marshal as his deputy. At that time it 
exercised a rather hazy jurisdiction—chiefly, it seems, that of presiding over 
tournaments and jousts, where questions of honor were decided by combat. 


Prior to 1386, the Lord Marshal appears to have acted only as the assistant 
or coadjutor of the Constable. In that year, however, the Marshal was, by 
royal statute, empowered to sit as president, with or without the Constable, 
“except in matters touching life or member,” when the Constable was appointed, 
pro illa vice. There is some evidence, however, that these constableships were 
confined to single families, at times, for as long as a hundred consecutive years. 


After 1386, the Marshal, in his capacity as president of the court, was 
known as the Earl Marshal, and possessed the only “Earldom by office” then 
remaining in England. His office likewise, though not officially hereditary, was 
often made so for considerable periods by various kings, so that it probably was 
not held by members of more than a half-dozen different families during its 
entire history. In 1677, as the office was fast becoming an honorary one, it 
became the permanent property of the Dukes of Norfolk. 


EXTEND JURISDICTION 


As many of us have noted in the case of much more recently established 
judicial and administrative bodies, there is a strong tendency on the part of 
special tribunals to attempt to extend their jurisdiction. Apparently, the Court 
of Chivalry or “Earl Marshal’s Court” as it shortly came to be called, was no 
exception to this rule. In any event, in 1390, only four years after the court’s 
definite establishment under the presidency of the Marshal, due to complaints 
of encroachment by the court on the fields of the ordinary courts, a restricting 
statute promulgated by Richard II confined its jurisdiction specifically to “causes 


*Contest article. 
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and quarrels touching the honor of gentlemen* and the integritie of their coate- 
armors (which ought to be no less deere to them than their own lives), whereof 
the laws of this Realme do give no remedie nor action.” It appears not unlikely 
that this excerpt from the statute expresses fairly well the position which the 
court held throughout its period of greatest power. Roughly, these functions 
may be divided into two groups: those concerned with maintaining “the integritie 
of coate-armors,” and those dealing with general questions of chivalry. 


Although the Earl Marshal’s Court exercised final jurisdiction over matters 
of heraldry, it did so only indirectly through the agency of a group of special 
officers who, while accountable to it, also possessed some considerable discretion 
themselves. Known as Heralds, these officers held sway over a wide field. 
The climax of their power was attained when Richard II granted a charter by 
which twelve of the foremost of them were formed into a corporation and 
“endowed with a right faire and stately house in London,” thus instituting what 
came later to be known as the Heralds’ College. 


DELICATE DISTINCTIONS 


The coats of arms of the gentle families of England constituted by this time 
a veritable science, and their interpretation was a profession in itself. Derived 
originally from a standard, or design painted on a shield used in battle back in 
the era of closed-helm armor, to distinguish friend from foe, these “coats” had 


*The word at that time signified the possession not of any ethical, moral, financial, 
or professional, but of ancestral qualities and privileges only. 
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become so intricate in design through various additions and changes that the 
determination of a gentleman’s right to bear a given coat was often a problem 
fraught with great intricacy. These changes occurred in various ways—by 
marriage alliances; by conquest of an enemy and the incorporation of his coat 
into his conqueror’s scheme; by the receiving of abatements (marks of disgrace) 
bestowed by a tribunal or sovereign; or by the occurrence of any one of a 
hundred other possible events. These examples are sufficient to show how very 
nearly identical some coats and sections of coats must have been with others, and 
how delicate the distinctions necessary in case of dispute. 


It was over such and related matters that the heralds held jurisdiction. In 
addition, they had the duties of periodic examination and verification of all arms, 
and the recording of the same for the benefit of their owners and others, the 
granting of appropriate coats to deserving families of ungentle birth, and the 
making and enforcing of rules relevant to the displaying of arms, flags, helms, 
crests, and other insignia at weddings and funerals of gentry. In support of 
these powers and duties, they had the royal permission to enter all castles, houses, 
or churches, and to destroy any armorial insignia there displayed which were 
not in accordance with the laws of arms. 

When questions concerning heraldic matters came before the court, it appears 
that the Earl Marshal was permitted to summon these heralds as experts to 
assist him in solving the technical problem involved, relating to honor, coat-armor, 
and pedigree. This was essential because of the increasing complexity of these 
matters caused by factors above enumerated, which necessitated the development 
of special judicial machinery. 


DELIBERATIVE BODY 

Coordinate with the operation of this heraldic regulation system were the 
activities of the Court of Chivalry as such. While this body constituted a court 
of appeals from the decisions of heraldic officers, it had in addition the duty of 
acting as a court of first instance in handling cases of another type which to us 
seems far more interesting, although it is probable that they constituted a minor 
part (quantitatively, at least) of the Court’s business at that time. Established 
originally to order and arrange for disputes to be settled by combat (a privilege 
granted only to the gentry, and for which there were fixed rules), the court 
proper came with the passage of time to sit as a deliberative body, settling many 
differences in a more peaceable manner. 

Unfortunately, the court was never one “of record,’ as we understand the 
term today, and detailed reports of specific names and cases involved in its 
proceedings are consequently not now available. From secondary sources, how- 
ever, we learn that the following matters were typical of those handled between 
1312 and 1732: 

(1) Complainant summoned defendant before the court for calling him a 
“base, lying fellow.” Defendant pleaded that complainant was an impostor, not 
of gentle blood and therefore not capable of redress in that court. The evidence, 
however, apparently showed that complainant was indeed a gentleman, since the 
arms of his family were recorded in the archives of the College of Arms, and 
his pedigree was proved. The judgment bound defendant over to admit his 
fault and to maintain complainant’s reputation from any injurious comment 
which might have resulted from the insult. 


(2) Complainant accused defendant of using the same arms as plaintiff, 
for which offence there “lay a combat even as for those things which are most 





116 BAR BULLETIN 


sacred.” Defendant, however, turned the tables on complainant by proving his 
superior right to use the arms, and complainant was forbidden to use them. 


(3) Defendant, a gentleman, was cited for striking complainant, whom he 
knew also to be a gentleman, and as such, unfit to have such disgrace done him. 
Defendant, after the trial, was bound over to admit his fault, and to maintain 
complainant’s reputation against any injurious comment which might result from 
the insult. Complainant, having drawn his sword at the time of the assault, 
left the court without a stain on his gentlehood. 


(4) Complainant charged defendant with having slanderously alleged that 
complainant ran away in battle. Defendant was found guilty, required to pay 
an indemnity, and committed to prison until the indemnity was paid. 


(5) Complainant complained that defendant, with intent to provoke a duel, 
had proclaimed that complainant was baseborn and not a gentleman. The 
judgment exonerated defendant. 


(6) Complainant, a gentleman, accused defendant, a merchant of the same 
name, of using complainant’s coat of arms, though not a member of his family. 
Judgment was for complainant, but defendant apparently kept right on using 
the arms in question. This occurred in the Seventeenth Century, when the 
court was rapidly losing its prestige. 

(7) The Earl Marshal proceeded against the executor of an estate in 
proceedings analogous to quo warranto, for displaying at the decedent’s funeral, 
arms not legally his. This occurred in 1732 and was really an attempt to 
resuscitate the court. The proceedings met with widespread ridicule, and though 
fines were imposed, it was found impossible to exact payment. 
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QUAINT EXAMPLE 


The only case in which the name of the accused has survived occurred in 
1621, and the ceremony wherein judgment was executed was exceedingly quaint 
and interesting. In the presence of the officers of the College of Arms and 
the members of the Court of Chivalry, the culprit, one Sir Francis Mitchell, 
was placed on a scaffold erected in the courtroom of King’s Bench, wearing all 
of the emblems of his knighthood. Then a herald read the sentence which 
deprived him of the title of Knight. This done, his belt was cut, allowing his 
sword to fall to the ground. Then his golden spurs were hacked from his feet 
and flung away to right and left, and his sword was broken over his head “and 
the fragments treated likewise.” In addition to the public shame, the degraded 
knight in this case was fined one thousand pounds sterling, and confined to his 
own house “until the king should see fit to suffer him to come forth.” It 
should be stated that this sentence was imposed in a case of official corruption, 
in which the Court of Chivalry was chiefly concerned as an executive, rather 
than a judicial, body, and no such severe penalty could have been inflicted by 
that court independently. 


The Court of Chivalry, like all other courts of the time, possessed a superior 
in the Court of Kings’ Bench, to whose jurisdiction a case of any considerable 
seriousness could be appealed. In the ordinary instance however, where a mere 
insult, or blow, or right to a coat of arms was involved, cases were seldom 


appealed, for the higher court was almost certain to accept the judgment of the 
lower in regard to matters in which the latter could rightfully claim to be more 
or less expert, much as is now the case as between the civil courts and courts- 
martial of the English and American armies. 


The Fourteenth and Fifteenth Centuries saw the court at its best. The 
common law was always somewhat jealous of it, and soon after the War of the 
Roses it had sunk deeply into the position of a mere set of honorary heraldic 
offices. In the Seventeenth Century, Blackstone tells us that it had fallen into 
“complete contempt and disuse.” The last case known to have been handled 
by it was that involving the use of another’s arms at a funeral, above referred to. 


It is to be expected that we enlightened and self-satisfied creatures of 
Twentieth-Century civilization should smile tolerantly at the idea of the serious 
and business-like operation of a Court of Chivalry wherein was decided the right 
of Richard to call John uncomplimentary names. Modern democracy has largely 
outgrown that sort of thing. Nevertheless, much of the sentiment which the 
court helped to inculcate is still alive, and many of the standards which it 
imposed still in force. The “nine virtues of chivalry,”—including to be merciful 
to all; to aid the deserving poor; to show hospitality especially to strangers; to 
protect fair name of maid or widow from insult, must surely not only have 
inculcated a spirit of “noblesse oblige” in the favored classes to which they were 
given directly as precepts, but must also have percolated downward and affected 
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the lower levels of society to some extent. Then too, in codes commanding the 
keeping of a promise to foe as well as friend, and in the maintenance of a court 
wherein questions of honor were settled without bloodshed, one might possibly 
discern the seeds of principles later to be used in a system of International Law, 
and in the operation of a World Court, or perhaps a League of Nations. 


It is to be expected that we enlightened and self-satisfied creatures of twen- 
tieth-century civilization should smile tolerantly at the idea of the serious and 
business-like operation of a Court of Chivalry wherein was decided the right of 
Richard to call John uncomplimentary names. Modern democracy has largely 
outgrown that sort of thing. Nevertheless, much of the sentiment which the 
court helped to inculcate is still alive, and many of the standards which it im- 
posed still in force. The “nine virtues of chivalry,”—including to be merciful to 
all; to aid the deserving poor; to show hospitality especially to strangers; to pro- 
tect fair name of maid or widow from insult, must surely not only have inculcated 
a spirit of “noblesse oblige” in the favored classes to which they were given 
directly as precepts, but must also have percolated downward and affected the 
lower levels of society to some extent. Then too, in codes conimanding the keep- 
ing of a promise to foe as well as friend, and in the maintenance of a court 
wherein questions of honor were settled without bloodshed, one might possibly 
discern the seeds of principles later to be used in a system of International Law, 
and in the operation of a World Court, or perhaps a League of Nations. 
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A PROPOSAL FOR SUPERVISION AND 
INVESTIGATION OF JUDICIAL CONDUCT 
BY THE JUDICIAL COUNCIL* 


By Jay J. Stein, of the Los Angeles Bar. 


[* few other periods, perhaps, in the history of this county has the judiciary 
received so much attention as in recent times. Foremost among the prob- 
lems relating thereto which have been considered has been that of selection and 
tenure of judicial officers, the subject of innumerable articles and discussions 
both in California and the country generally.1_ The author of one of the most 
recent and comprehensive essays on this subject states: 
“No problem of greater importance or more widespread interest 
confronts the American bar today.”? 


California has been one of the states most active in the field of reform in judicial 
selection; the constitutional amendment, Article VI, section 26,3 evidences its 
efforts in this field. 


In their justified concern over the concededly important matter of judicial 
selection, the bench and the bar have been wont to slight the related problems 
of removal and retirement of judges and supervision and investigation of 
judicial conduct. The relatively few articles and proposals on these subjects deal, 
for the most part, with the federal judiciary.4 And yet, any proposal having as 
its objective the establishment of a competent judiciary must, if it purports to 
be at all comprehensive, include adequate provisions covering such subjects. 
This article does not purport to cover the problems of retirement and removal, 
but certain aspects thereof must be considered in connection with the principal 
subject of supervision and investigation of judicial conduct. 


I 


Admittedly, to secure the proper type of judges, a judicious method of 
judicial selection is necessary. It is equally true that to rid the bench of in- 
competent and dishonest judges, effective methods of removal and retirement 
must be provided. Unfortunately, no system of judicial selection, not even that 
adopted in 1934 in California,5 will insure the placing upon the bench of men 
all of whom are honest and competent, nor will any method of removal or re- 
tirement guarantee the elimination therefrom of all who are not. 


See: 21 Jour. Am. Jud. Soc. 92 (1937) for a good bibliography on the subject. 

2Hutcheson, “The Administration of Justice as Affected by Insecurity of Tenure 
of Judicial and Administrative Officers,’ 23 Am. Bar Assn. Jour. 930 (1937). 

3Adopted November 6, 1934. 

4See, Shartel, “Retirement and Removal of Judges,” 20 Jour. Am. Jud. Soc. 133 
(1936) ; Shartel, “Federal Judges—Appointment, Supervision, and Removal—Some Pos- 
sibilities Under the Constitution,” 28 Mich. L. Rev. 485, 723, 870 (1930); see, also: 
footnotes #753, 54 and 55, and text, post. 

5Cal. Const. Article VI, Sec. 26. See: “California Selection Plan Criticized,” 20 
Jour. Am. Jud. Soc. 174, 175 (1937), pointing out the difference between this amendment 
and the original proposals of the Los Angeles Bar Association and the State Bar 
and the conclusion, based upon bar opinion, that the confirmation plan provided in this 
amendment has proved to be ineffectual. 


*Contest article. - 
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In California, up to 1937, as pointed out in a recent case,® removal of a 
judge from his office might be accomplished in one of only three ways pre- 
scribed in the Constitution, to-wit: (1) By recall by the people, (Const. Art. 
XXIII, Sec. 1); (2) by concurrent resolution of both houses of the Legislature 
adopted by a two-thirds vote of each house, (Const. Art. VI, Sec. 10); and 
(3) by impeachment by the Legislature, (Const. Art. IV, Sec. 18).7 In the 
entire history of the state, however, there have actually been only four judges 
removed pursuant to any of these methods, three by recall in 1932,8 and the 
other by impeachment in 1862.9 But it would be ridiculous to assert that 
over this long period there have been only four instances of serious judicial 
misconduct.?° 


California, however, is not unique in this experience; a similar situation is 
encountered with respect to the federal judiciary and that of other states, 
The methods of removal of judges exemplified by the aforedescribed types found 
in California have received severe condemnation as being inadequate by those 
who have studied them. Professor Burke Shartel, one of the leading authorities 
on judicial selection, tenure, removal and retirement, points out that it “is the 
unanimous opinion of all those who have considered the subject,” that, “as a 


6People v. Craig, 92 Cal. Dec. 561, 61 Pac. (2d) 934 (1936); 9 Cal. (2d) 615, 72 
Pac. (2d) 135 (1937). In this case, an appellate judge, serving a sentence for con- 
viction of a federal felony, successfully defended an action of quo warranto brought to 
declare his office vacant. While rehearing was pending, he resigned, and the supreme 
court held the question had become moot and dismissed the appeal. 

TReference, however, should be made to the Charter of the City and County of 
San Francisco, which purports to authorize the mayor to suspend, and the board of 
supervisors to remove any municipal —_ judge for official misconduct. (S. F. Charter 
(1931) Sec. 11, Cal. Stats. (1931) c. 56, p. 2983). For a conclusion that these provisions 
are unconstitutional, see: Ames, “Municipal Court Trial and Practice,” 13 Cal. State 
Bar Jour. 23, at 24 (Dec. 37-Jan. 38). 

8Walter Guerin, Dailey S. Stafford and John L. Fleming, at the November 8 election 
in Los Angeles County. 

Judge James H. Hardy, on April 24. 


10For a similar comment with respect to federal judges, see: “Removal of Federal 
Judges: A Proposed Plan,” 31 Ill. L. Rev. 631, 633 (1937). 
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method of eliminating unfit judges, impeachment has not proved effective.”!! 
Lord Bryce has uttered a similar criticism.’ It is significant that in the 149 
years from the adoption of the Constitution up to December, 1936, only nine 
federal judges were impeached, and, of the nine, only four found guilty and 
removed.?% 


While the power of removal by the people is available, unfortunately not 
only is it seldom effectually exercised, as California’s experience with it bears 
witness, but, as Shartel has pointed out, it actually hinders the use of other 
methods of removal by the Legislature.* As a matter of fact, with respect to 
both federal and state judiciaries, it has been only in rare instances that a re- 
moval of a judge has been effected by the use of any of the methods of removal 
heretofore described.’ 


In 1937, the Legislature proposed a constitutional amendment,!® subse- 
quently adopted at the November 8, 1938, general election, under which a section 
10-a was added to Article VI, to provide for the removal of a judge from office, 
and for his disbarment, by the Supreme Court, where the judge has been con- 
victed of a crime involving moral turpitude, and such judgment has become final. 


Also, in 1937, the Legislature enacted a law,’* providing for both voluntary 
and involuntary retirement of judges. Under section 3 thereof, the Governor, 
with the consent of the commission on qualifications (provided for by section 26 
of Article VI of the Constitution), may retire any justice or judge who the 
Governor finds “is unable to discharge efficiently the duties of his office by 
reason of mental or physical disability that is or is likely to be of a permanent 
character.” However, a constitutional amendment proposed to obviate possible 
legal objections to this “Retirement Act,’”!® and another, having as its object 
the enlargement of the membership of the Judicial Council and the authorization 
thereof to “Adopt or amend rules of judicial conduct governing all judges in 
this State,”!® were defeated at the 1938 general election. 


These various measures” indicate a recognition of the serious limitations 
upon the theretofore existing laws relating to judicial removal, retirement and 
conduct, and unquestionably are steps in the right direction. Nevertheless, they 
fail to afford a remedy for those more numerous situations with which this 
article is chiefly concerned, to-wit: where the misconduct of the judges arises 
from other than permanent mental or physical disability, and where removal of 
such judge is either undesirable as too drastic a measure or, if desirable, un- 
attainable under the present available methods. In such situations the need for 


11“Retirement and Removal of Judges,” 20 Jour. Am. Jud. Soc., 133, 144 and n. 48 
(1936); and see: Yankwich “Impeachment of Civil Officers Under the Federal Con- 
stitution.” 26 Georg. L. Jour. 849 (1938). 

12“ American Commonwealth,” (2nd ed. 1911), 212. 

13See: Article, footnote #10, supra. 

14Shartel, op. cit. footnote #11, supra, at 151. 

135] bid, n. 86. 

16Assembly Constitutional Amendment No. 1, Reg. Sess. (1937), c. 122. 

17Cal. Stats. (1937), c. 770, pp. 2204-2206. 

18Assembly Constitutional Amendment, No. 1, Spec. Sess. (1938), c. 17. 

19Assembly Constitutional Amendment, No. 6, Reg. Sess. (1937), c. 109. 


20Mention should also be made of the enactment of Sec. 170.5 of Cal. Code Civ. Proc. 
(1937) permitting the peremptory challenge of a judge. This was declared unconstitutional 
in Austin v. Lambert, 95 Cal. Dec. 295, 298, 77 Pac. (2d) 849, 852 (1938), wherein the 
Supreme Court observed: “. That there is occasionally just cause for complaint 
of judicial conduct on the grounds advanced cannot be denied. Ps 
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supervision and investigation of judicial conduct is patent. Chief Justice Hughes 
emphasized this need when he said: 

“". . That organized supervision, in considering the judicial 
needs of the country as a whole and the way in which judicial work is 
actually performed in the various districts, is as important as procedural 
rules. . . . That work cannot fail to be aided by systematic and 
competent observation and report. It needs the correction and stimulus 
afforded by periodic and deliberate expressions of the bar both in criti- 
cism and approval.”’?2 


IT. 


Under no California constitutional or statutory provision relating to the 
judiciary, is there authorized any proceeding analogous to either the filing of a 
complaint, investigation, hearing or supervision provided under the State Bar 
Act.? Therein lies one of the most serious defects in the present judicial 
system. This conclusion has been reached before with respect to other court 
systems. In a letter to Chief Justice Taft, in 1928, an attorney voiced the same 
criticism : 

“We are confronted with what admittedly is a grave defect in the 
administration of justice, namely, that there is not in existence any 
instrumentality which can promptly and effectively and comprehensively 
review my complaint and others similar to it, and give redress to an 
attorney who is the innocent victim of a tyrannical abuse of power. In 
short, that while there is swift, summary and adequate remedy for con- 
tempt of court, there is no prompt and adequate remedy for contempt 
of lawyers.”%% 


The beneficial effects of the exercise of the power to receive complaints, 
supervise and investigate judicial conduct would be manifold. In those in- 
stances in which serious misconduct existed, warranting removal of the judge, 
the public and the Legislature would be better informed as to the actual facts 
thereof, and would therefore be more likely to accomplish such removal by 
means of the present available methods than heretofore. However, in the great 
majority of cases, the challenged conduct would not warrant such drastic 
action. Those who have considered the problem have emphasized that the 
mere existence of a body authorized to exercise such powers would in itself 
have sufficient salutary effect to lessen the number of acts which might be 
subject to complaint. Professor Albert Kales, one of the first directors of the 
American Judicature Society and one of the foremost in promoting the efficient 
administration of justice, expressed this opinion many years ago when he said: 


“It is a grave mistake to suppose that judges exercise their judicial 
power in a distasteful and arbitrary manner merely because they hold for 
life or during good behavior. An arbitrary or disagreeable course of 
action by a judge arises principally from the fact that he is subject to 
no authority which can receive complaints against him and act upon 
those complaints by way of private or public criticism and correction 
of the judge. The best protection against arbitrary and disagreeable 
actions by judges is a duly constituted body of fellow judges who hold 


2122 Am. Bar Assn. Jour. 374, 376 (1936). 
22Cal. Stats. (1927) c. 34, p. 38, as amended. 


28F, R. Serri, quoted in Shartel, “Federal Judges—Appointment, Supervision and Re- 
moval,” 28 Mich. L. Rev. 485, 723, 870. 
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a position of superior power and authority and to whom complaints 
as to the conduct of judges may be brought and who may investigate 
those complaints and exercise a corrective influence.” (Italics sup- 
plied. )?4 
Shartel, in commenting similarly, has specified some of the causes of complaint 
that supervision would reduce.” 


The fact that there is no body legally authorized to receive complaints about 
judges, does not prevent complaints from being made; such a situation may 
possibly encourage promiscuous making of accusations. Under present practice, 
these charges may be disregarded entirely, or perhaps the presiding judge or a 
bar association may conduct some kind of an “inquiry” into the complained of 
action, if serious enough. Such “inquiry,” however, if authorized by law at all, 
is only impliedly so; as a result, it usually and necessarily is incomplete, being 
limited to “such facts” as might be obtained by more or less volunteered 
testimony or hearsay. Denials of the charges may be made by the accused 
judge or the presiding judge, frequently through the medium of the newspapers, 
which, often, is the only method of refutation available. However, so far 
as any affirmative action is concerned, the matter almost always ends there; rarely 
is the judge removed or reprimanded as a result of such complaint or “investi- 
gation.” 


The seriousness of such a situation is obvious. If a judge is accused of 
misconduct, the public is entitled to have the true facts relating thereto ascer- 
tained by a body legally authorized for that purpose, whose motives and findings 
it can respect. If the judge is guilty of the charge, then the public or the 
Legislature can, as a result of such impartial investigation, intelligently pass upon 
the question of his removal, or of his re-election; conversely, the judge should 
have an opportunity to defend himself before a body legally constituted for such 
purpose (and by that it is not meant a legislative body sitting as a court of 
impeachment.)?® Moreover, it is not only the individual judge who suffers from 
charges of misconduct, but the bench as a whole. The following comment upon 
the report of the Los Angeles Bar Association, in 1932,?" relating to the in- 
vestigation of alleged judicial misconduct in the Superior Court of Los Angeles 
County, substantiates this: 

" The scandal should result in providing that bench with a 
real directing head answerable to the judicial council, to whom he must 

at least submit reports of the condition of the dockets. It has already 

set a high mark for bar association ambitions. There can be no question 

that the honest judges in the Superior Court will suffer to some extent. 

They should give enthusiastic support to a reform measure which will 

enable them to earn a record of faithful service.”** 


If the need in California for the exercise of the suggested powers is assumed, 
then, it is submitted, the Judicial Council is the body upon which such powers 
should be conferred. The Council, constituted solely of justices and judges, is, it 
is felt, preeminently suited to act as a supervisory and investigating board with 
which complaints as to judicial conduct may be filed. 


24“Methods of Selecting and Retiring Judges in a Metropolitan District,” 52 Annuls 
of American Academy of Political and Social Science, 1, 11 (1914); see: 18 Jour. 
Am, Jud. Soc. 45 (1934). 

250p. cit. footnote #23, supra, at 729 n. 8. 

26See: Shartel, op. cit. footnote #11, supra, at 151, n. 86. 

277 L. A. Bar Assoc. Bull. 227 (April 21, 1932). 

28“Los Angeles Bar Association Deals with Scandals in Superior Court,” 16 Jour. 
Am, Jud. Soc., 21 (1932). For the result of this investigation, see footnote #8, supra. 
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III. 


The proposal set forth herein is neither new nor revolutionary in prin- 
ciple. Its adoption in practice, however, has been very slow in forthcoming, 
One of the first to enact the substance thereof into law was the City of Chicago, 
in the Municipal Court of Chicago Act, adopted in 1905,” pursuant to a prior 
constitutional amendment.*® Under this Act the judges as such were designated 
to receive complaints. However, Kales, who observed the Chicago system 
personally, suggested, in 1914, that the proper body to receive and investigate 
complaints would be a judicial council or an executive committee, composed of 
the chief justice and the presiding justices.*4 In 1915, James Parker Hall, late 
dean of the University of Chicago Law School, in discussing existing methods of 
disciplining judges for misconduct, such as impeachment or removal by a vote 
of the Legislature, stated, “discipline by some kind of a judicial council would 
probably be more effective than the cumbersome proceedings sanctioned by 
our traditions.’’5? 


In October, 1914, the American Judicature Society, one of the foremost 
organizations in the field of judicial administration, largely through the efforts 
of Kales and Herbert Harley, the latter then and now secretary thereof, pub- 
lished the first draft of a “State-Wide Judicature Act.”** In this and subse- 
quent revisions** and related drafts,*° presented by the Society, are found pro- 
visions similar to those of the Municipal Court of Chicago Act, permitting of 
the receipt and investigation of complaints pertaining to the operation of the 
courts. 


While a number of city courts have followed the example of the Municipal 
Court of Chicago Act, the states have been relatively slow in conferring similar 
authority upon either the courts or judges as such or the judicial councils. 
Provisions, similar to those in the said Act, have been placed in the proposed 
constitutional amendments for the states of Georgia®® and Washington.** A few 
states have already authorized their supreme courts to remove judges of 
inferior courts for misconduct or incompetency in office,** and recently the 
Bar of New York has made several recommendations along similar lines. 

More than one-half of the states have judicial councils.4° A number of these 
have conferred upon their respective councils the general powers to receive 
and investigate criticism and suggestions pertaining to the administration of 


29Laws of Ill. (1905) p. 157. 

80711. Const. Art. IV, Sec. 34 (November, 1904). 

31Footnote #24, supra. 

32Address before Ohio State Bar Association, quoted in 3 Jour. Am. Jud. Soc. 37, 4 
(1919). 

33Bulletin VII. 


34Bulletin VII-A, March, 1917, reprinted in 11 Jour. Am. Jud. Soc. 99, 101, 145 (1927) 
under title “Draft of an Act to Create the General Court of Judicature, etc” 


35“Judiciary Article in Model State Constitution,” in 3 Jour. Am. Jud. Soc. no. 5 
(1920), revised in 20 Jour. Am. Jud. Soc. 189, 190 (1937). 

36See: “New Judiciary Article Drafted in Georgia,” 16 Jour. Am. Jud. Soc. (1932). 

87See: “Plan to Integrate Washington Judicature,” 19 Jour. Am. Jud. Soc. 147 (1936). 

38For example, Texas (Const. Art. IV, Sec. 6), and Louisiana (Const. Art. IX, 
Sec. 5), Cf. Indiana (Const. Art. VII, Sec. 179 (172). 

39See: Reports of Committees of Brooklyn Bar Association, of Association of Bar 
of the City of New York, April, 1938, discussed in 24 Am. Bar Assn. Jour. 353, 356 (1938). 

40For a list of such states, see: 20 Jour. Am. Jud. Soc. 45 (1936); see: 22 Jour. 
Am. Jud. Soc. 115 (1938). 
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justice or the operation of the courts.*1 In California, the nearest approach to 
a similar authorization is to be found in the following provision of section 1-a 
of Article VI o fthe Constitution: 


“The judicial council shall from time to time: . . . (2) Survey 
the condition of business in the several courts with a view to simplifying 
and improving the administration of justice. as 


No provision of this section, however, expressly provides for the receipt and 
investigation of complaints relating to judges nor for supervision or investigation 
of judicial conduct generally,*? and the Council has not undertaken to exercise 
such power.** 


In those states having judicial councils, only infrequently has the power 
of removal of judges by other than the people or the Legislature been authorized ; 
in a few of such cases, it has been given to the supreme court,** and, more 
rarely, to the council itself. The more efficacious plan, it is felt, is that such 
as was advocated by Kales, and embodied in the revised “Draft” of the Judicature 
Society,#® which not only expressly provides for investigation by the council of 
charges, for a hearing thereof and for a finding thereon, but also empowers the 
council to remove from office any inferior judge for any specified causes, sub- 
stantiated by such hearing and finding. 


In 1932, Judge John Perry Wood, one of the foremost in the country in 
the field of judicial selection and tenure, proposed a plan of judicial selection 
for adoption in California by constitutional amendment.*® Pointing out further 
that, at that time (as now) no machinery for investigation of judges existed, 
he suggested that to remedy such situation, by the same constitutional amendment, 
the Judicial Council be invested with power to appoint a commission of three 
to investigate into the conduct of any judge, judges or court, the commission to 
make findings and recommendations either for or against the continuance in 
office of any judge investigated. If the recommendation was against continuance 
in office, the commission was to file with the Secretary of State its findings and 
recommendation and declaration that the office was vacant; upon such declara- 
tion the office was to be filled in the manner proposed in Judge Wood’s plan.** 
While the agitation by Judge Wood was to a great extent responsible for a 


41As typical of these, see the pertinent provisions of the New York statute creating 
the council, Laws of N. Y. (1934), c. 128, p. 581, Secs. 45, 47. 


424s has been indicated, the recent attempt to authorize the Council to adopt or 
amend rules of judicial conduct was unsuccessful; see footnote #19 and text supra. 


43However, the Council has done and is doing excellent work in the collection and 
collation of statistics concerning the work of the California courts, and has issued 
six printed reports, based in part thereupon. See: Ames, “The Judicial Council—Who, 
Why and What,” 13 Cal. State Bar Jour. 11 (1938). Furthermore, the Superior Court 
of Los Angeles County makes a written report, including statistics, to the Council of 
its work for the preceding year. See: Report for 1937 by Presiding Judge Fletcher 
Bowron, reprinted in part in 13 L. A. Bar Assoc. Bull. 220 (1938). 

44See footnote #38, supra. 

45See footnotes ##24 & 34 and text, supra. 

46“Suggested Study Plans of a Method for Selection of Judges in lieu of Direct 
Election: Proposed for Application to Superior Court of Los Angeles County and the 
Municipal Court of City of Los Angeles,” 7 L. A. Bar Assoc. Bull. 259 (1932). 

470p. cit. footnote #46, supra, at 261. Judge Wood further outlined the power of the 
commission with reference to the issuance of subpoenas, the taking of testimony under 
oath and the procedure in re contempt for failure to answer questions. 
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reform in the method of judicial selection in California,** his proposal with 
reference to the investigation of judicial conduct did not receive similar con- 
sideration, and was not presented in any form to the electorate. 


In the State of Washington, a bill was proposed in February, 1937,* calling 
for the submission of a constitutional amendment creating a Judicial Commission, 
consisting of the Governor, the Board of Governors of the State Bar, and three 
others (appointed by the Governor), and giving thereto the power to appoint all 
judges and to remove them for specified offenses. It is also provided therein for 
complaints to be made to such Commission, for reference thereto to the Attorney 
General, and in his discretion, for hearings of specific charges; if the charges are 
sustained, then the judge is to be deemed removed. The Utah Bar has recently 
also proposed a similar plan and constitutional amendment.*® 


The movement for supervision of judges has received its greatest impetus, 
within recent years, with respect to the federal judiciary. Professor Shartel has 
made a number of proposals relative thereto.51 However, some years prior to 
these proposals, a bill was unsuccessfully introduced by Congressman Celler, hav- 
ing as its purpose the establishment of a Board of Discipline for federal judges.*? 


In 1936, a bill was proposed by Senator McAdoo,®* of California, under 
which the Attorney General is authorized to receive, and to investigate complaints 
against any judge of inferior federal courts, and if he deems it necessary, to in- 
stitute quo warranto proceedings, for the removal from office of the judge in a 
court composed of certain federal judges. In 1937, a bill was introduced by 
Representative Sumner,®* of Texas (and subsequently passed), which provides 
that whenever a resolution of the House is directed to the Chief Justice which 
states that there is reasonable ground for believing that the behavior of a judge 
has been other than good behavior, the Chief Justice shall convene a court consist- 
ing of three Cicuit judges, and the Attorney General shall thereupon institute an 
action therein to try the right of such judge to remain in office, and if the facts so 
warrant, judgment would be for removal. The comment on the objectives of 
these bills has been very favorable,®® and the American Bar Association has (sub- 
ject to a proviso), approved the Sumner Bill.5® 


48However, the plan of selection as adopted, Constitution, Article VI, section 26, 
differs from that suggested, by Judge Wood. For an analysis of the plan adopted and 
that of Wood’s, as embodied in the proposal of the Los Angeles Bar Association, 
concluding that the latter is the preferable, see “California Selection Plan Criticized,” 
footnote #5, supra. 

49House Bill No. 666, Twenty-fifth Regular Session; this bill failed of enactment, 
but, it is understood, is to be presented to the next Legislature. 

50See: Utah Bar Bulletin, Nov. 1937, pp. 179-183. 

51See articles cited in footnote #4, supra 

52H. R. 17404, 69th Congress, 2nd Session, introduced March 3, 1927; never re- 
ported out of the Committee on the Judiciary. 

53S. 4527, Seventy-fourth Congress, Second Session, introduced April 23, 1936; 
referred to Committee on the Judiciary, which made no report thereon; reintroduced as 
S. 476, Seventy-fifth Congress, First Session, January 8, 1937; now pending before 
Committee on the Judiciary. 

54H. R. 2271, Seventy-fifth Congress, First Session, introduced January 8, 1937; 
referred to the Committee on the Judiciary; passed the House, June 22, 1937. 

55As to the Sumner bill, see: 21 Jour. Am. Jud. Soc. 59, 8 (1937); and as to the 
McAdoo measure: 20 Jour. Am. Jud. Soc. 37 (1936), and Yankwich, op. cit., footnote 
#11, supra, at 867. 

56See: Report of the Committee on Jurisprudence and Law, 23 Am. Bar Assn. 
Jour. 900 (1937). 
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IV. 


With respect to the exercise of the proposed powers, a number of alternatives 
suggest themselves. Under the Washington plan, the complaints are received by 
the Judicial Commission and referred for investigation to the Attorney General, 
while under the McAdoo bill the Attorney General receives complaints directly. 
It is submitted that the better plan is that of the revised “Draft” of the Judicature 
Society®? which provides for the receipt and investigation of complaints by the 
Judicial Council. 


Authority should, therefore, be conferred upon the Council to initiate and 
conduct investigations either upon complaint (made under oath) filed with it, or 
upon its own motion, if no complaint be filed, with respect to all matters affect- 
ing or relating to the state judiciary or its affairs, or the conduct or discipline of 
any members thereof and particularly any incidents tending to reflect upon their 
integrity or competency. The right to file complaints should be extended to any 
= 74 not be limited to judges or the Bar (as under the aforesaid revised 
“Draft”). 


Upon investigation, it should be determined whether sufficient ground exists 
for a formal hearing. Such determination may be left to the Council itself, or, as 
an alternative, provision may be made for reference of the more serious charges 
by the Council after its investigation, to the Attorney General for such determina- 
tion by him (as provided in the Washington plan and McAdoo bill). In any 
event, where a formal hearing is decided upon, the same should be held before 
the Council (as under the revised “Draft” of the Judicature Society), and be con- 
ducted by the Attorney General, or someone designated by him (as provided by 
said “Draft” and the Sumner and McAdoo measures). 


To assist the Council in the conduct of these investigations and hearings, 
authority should be conferred thereupon to administer oaths and affirmations, and 
to compel the attendance, by subpoena, of witnesses and the production of books, 
papers, and documents pertaining to the matter under investigation, or to said 
hearing. Further, any judge complained against or involved in any such inves- 
tigation or hearing should be given reasonable notice thereof and an opportunity 
and right to defend against the charge by the introduction of evidence, to be 
represented by counsel, and to examine, and cross-examine witnesses, as well as 
the right to the issuance of subpoenas and subpoenas duces tecum. Taking of 
depositions should be permitted. 


A record of all formal hearings, and findings of fact in connection therewith, 
should be required of the Council. Such records and findings should be available 
to anyone for inspection and for publication; this might be made mandatory 
where the findings sustain the charges, and discretionary with the Council, other- 
wise. 

If the power of removal of a judge is to be given to the Council, then the 
grounds for the exercise thereof should be provided. Some of those specified 
have been misconduct or misbehavior (in the McAdoo bill), misconduct or mal- 
feasance in office or any violation of the oath of office (in the Washington pro- 
posal), and inefficiency, incompetency, neglect of duty, lack of judicial tempera- 
ment, and conduct unbecoming a judge (in the revised “Draft”). Other possible 
grounds are habitual intemperance and oppression and partiality in office. 


While the exercise by the Council of the power of removal would afford the 
people an effective weapon with which to remove incompetent and dishonest 


57Footnote #34, supra. 
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judges in lieu of the present ineffective methods, nevertheless the conferring of 
such power is not a sine qua non of the proposal herein. Undoubtedly, the mere: 
publication of findings after a formal hearing would be of great assistance to the 
public and the legislature in their determination as to the use of the present 
methods of removal. However, the Council at least should be given the authors 
ity to reprimand or otherwise discipline a judge. 


The question naturally arises as to what judges should be subject to the prow 
posed plan. Certainly supervision is needed as to all, but more particularly the 
lower or trial court judges. This conclusion has been reached with respect to 
federal district judges®* and holds true as to state judges as well. However 
supervision of district court judges would also seem advisable, especially in view) 
of California’s recent experience with a judge of this tribunal.®® Some special 
provision might be made as to supreme court justices. : 


It is not intended to discuss here the legal problems that might be involved} 
in effecting the adoption of the proposal herein, other than to point out that am 
amendment to the constitution providing for the exercise of the suggested powers] 
by the Council would, of course, be a complete solution of any such problems. 


CONCLUSION 


While there undoubtedly may be many objections raised to the proposal} 
herein, no attempt shall be made at this time to anticipate and answer the same] 
It is sufficient to point out that if the proposed powers are conferred upon the} 
Judicial Council, then, as contrasted to the present unsatisfactory situation, the} 
bar and public generally will be assured that they have a competent, reputable, } 
qualified and legally authorized body to which they may bring their complaints,9 
which complaints will be thoroughly investigated, and, if well founded, will re-¥ 
sult in the disciplining or reprimanding of the miscreant judge. It is submitted,” 
however, that in only relatively few instances will the complaints be serious] 
enough to result in formal hearings or disciplinary measures, that practically 
every valid complaint may be remedied by consultation with the judge, and that 
the chief advantage of the adoption of such a proposal will lie in its prophylacti¢ q 
effect upon the morale of the bench. Herbert Harley has frequently pointed out] 
that this has been the experience of the Municipal Court of Chicago,®° and has = 
re-emphasized such fact in the following comment with respect to the McAdoo | 
bill: 4 

“Our comment on this proposal is that its chief virtue would prob- 
ably lie in the fact that there would be very few instances when the 
special court would need to be convened, because the mere existence of 
such a comparatively effective organ would have a salutary effect, and 
there would be few complaints which could not be adjudged without 
resort to formal action.’”’® 


58See: Shartel, op cit. footnote #23, supra, at 725. 
59See: Footnote #6, supra. 


60“Superintendence a Cure for Judicial Faults,” 20 Jour. Am. Jud. Soc. 37 (1936) 5 
and 22 Jour. Am. Jud. Soc. 160, 178 (1938). i 


6120 Jour. Am. Jud. Soc. 37 (1936). 
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